
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re 

COMBE FILL CORPORATION, 

Deb to r , 

•x 

_MAY 0 9 1986 

Case No. 81 B 12024 (BRL) 

NOTICE OF HEARING ON 
TRUSTEE'S APPLICATION FOR 
ORDER APPROVING COMPROMISE 
OF ENVIRONMENTAL PROTECTION 
AGENCY ADMINISTRATIVE CLAIM 

PLEASE TAKE NOTICE, t h a t a hearing w i l l be held before 
the Honorable Burton R. L i f l a n d , Bankruptcy Judge, i n Room 234 
of the United States Courthouse, Foley Square, New York, New York, 
on the 27th day of May, 1986, a t 10:00 o'clock i n the forenoon of 
t h a t day, or as soon t h e r e a f t e r as counsel can be heard, on the 
Trustee's a p p l i c a t i o n f o r an Order approving and c o n f i r m i n g the 
Trustee's proposed compromise of the United States Environmental 
P r o t e c t i o n Agency's (the "EPA") a d m i n i s t r a t i v e c l a i m f o r hazardous 
waste response expenditures of $317,409 a t the Debtor's two land­
f i l l s i t e s . The proposed compromise provides f o r the payment of 
$50,000 t o the EPA i n f u l l and f i n a l settlement of a l l EPA claims 
against the Estate. 

PLEASE TAKE FURTHER NOTICE, t h a t a complete copy of 
the Trustee's a p p l i c a t i o n may be inspected a t the o f f i c e of the 
Clerk of the Bankruptcy Court, Room 2 30, United States Courthouse, 
Foley Square, New York, New York, d u r i n g r e g u l a r Court hours. 
Objections, i f any, t o the a p p l i c a t i o n must be f i l e d w i t h the 
Clerk of the Bankruptcy Court and the undersigned no l a t e r than 
May 22, 1986. 

Dated: New York, New York 
May 6, 1986 

BRUCE D. SCHERLING, P.C. 
Attorneys f o r Trustee 
6 East 45th St r e e t 
New York, New York 10017 
(212) 972-8100 



UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 
I n re Case No. 81 B 12024 (BRL) 

COMBE FILL CORPORATION, 

Debtor. 

APPLICATION FOR ORDER 
APPROVING COMPROMISE OF 
ENVIROMENTAL PROTECTION 
AGENCY ADMINISTRATIVE 
CLAIM 

x 

TO THE HONORABLE BURTON R. LIFLAND, BANKRUPTCY JUDGE: 

Bruce D. S c h e r l i n g , Trustee of the Estate o f Combe F i l l 

C o rporation, Debtor ("Applicant") by h i s a t t o r n e y s , Bruce D. 

f o r t h and a l l e g e s : 

1. On October 19, 1981, Combe F i l l Corporation (the 

"Debtor") f i l e d a v o l u n t a r y p e t i t i o n f o r r e l i e f under Chapter 7 

of T i t l e 11 of the United States Code (the "Bankruptcy Code"). 

Ap p l i c a n t was appointed I n t e r i m Trustee on October 19, 1982, 

became Trustee on December 2, 1981, pursuant t o 11 U.S.C. 702(d), 

q u a l i f i e d and c u r r e n t l y serves i n t h a t c a p a c i t y . 

the a d m i n i s t r a t i v e c l a i m f i l e d by the United States Environmental 

P r o t e c t i o n Agency ("EPA") i n the amount .of $317,409. This 

a p p l i c a t i o n seeks an Order approving and c o n f i r m i n g the proposed 

compromise, subject t o the terms and c o n d i t i o n s set f o r t h i n the 

Sch e r l i n g , P.C as and f o r h i s a p p l i c a t i o n r e s p e c t f u l l y sets 

2. The Trustee proposes t o compromise f o r $50,000 



s t i p u l a t i o n annexed as E x h i b i t 1. 

3. The Debtor operated two S o l i d Waste disposal land­

f i l l s i t e s , one i n Chester Township, New Jersey ("Combe F i l l 

South") and one i n Mount Olive Township, New Jersey ("Combe F i l l 

N o r t h " ) . The Combe F i l l South s i t e was s t i l l o p e r a t i n g at the 

time of Applicant's appointment as Trustee; the Combe F i l l North 

s i t e was closed. Subsequent t o Appli c a n t ' s appointment as 

Trustee, both of the Debtor's l a n d f i l l s i t e s were placed on the 

Na t i o n a l P r i o r i t i e s L i s t by the EPA as hazardous waste s i t e s 

pursuant t o the Comprehensive Environmental Response, Compensation 

and L i a b i l i t y Act ("CERCLA"). 

4. I n January of 1986, EPA f i l e d a c l a i m f o r reimburse­

ment of a d m i n i s t r a t i v e expenses c o n s i s t i n g p r i m a r i l y of funds 

advanced t o the State of New Jersey under a cooperative agreement 

f o r a Remedial I n v e s t i g a t i o n and F e a s i b i l i t y Study and other 

hazardous waste response expenses. 

5. On March 27, 1986, the Trustee f i l e d an a p p l i c a t i o n 

t o expunge the EPA cla i m a l l e g i n g (1) t h a t the response expenses 

i n c u r r e d by the EPA were not allowable as an a d m i n i s t r a t i v e c l a i m 

as they d i d not serve t o p r o t e c t or preserve the e s t a t e or provide 

any b e n e f i t t o the estate and i t s c r e d i t o r s , and (2) the expenses 

claimed were i d e n t i c a l t o those compromised by the State of New 

Jersey Department of Environmental P r o t e c t i o n ("NJDEP") by co u r t 

order entered January 17, 1984, and hence the EPA was barred and 

estopped from r e a s s e r t i n g s a i d claims. 
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Best I n t e r e s t of the Estate 

6. The proposed compromise i s c l e a r l y i n the best 

i n t e r e s t of the Estate and i t s c r e d i t o r s . There are no f u r t h e r 

e s t a t e assets t o be marshalled or administered. A l l other 

a d m i n i s t r a t i v e and p r i o r i t y claims have been f i x e d and paid. 

7. Accordingly, A p p l i c a n t w i l l be able t o close the 

e s t a t e and issue a s i g n i f i c a n t f i n a l d i v i d e n d t o unsecured 

c r e d i t o r s i f Court orders are entered (1) compromising the EPA 

c l a i m , (2) a u t h o r i z i n g the abandonment of the l a n d f i l l s i t e s and 

(3) f i x i n g f i n a l p r o f e s s i o n a l fees. 

Detrimental t o Estate t o l i t i g a t e EPA Claim 

8. There i s no i n t e r e s t of the e s t a t e or i t s c r e d i t o r s 

t h a t would be served by l i t i g a t i n g the v a l i d i t y of the EPA's 

clai m . The Supreme Court expressly excepted from i t s d e c i s i o n 

i n Quanta Resources the issue as t o whether a governmental e n t i t y 1 

c l a i m f o r reimbursement of cleanup expenditures was an allowable 

a d m i n i s t r a t i v e expense. M i d l a n t i c N a t i o n a l Bank v. New Jersey 

Department of Environmental P r o t e c t i o n , 106 S.Ct. 755, F.N.2 a t 

p. 758. At l e a s t one d e c i s i o n issued p r i o r t o the Supreme Court 

d e c i s i o n i n Quanta held i n the negative (see I n re Wall Tube and 

Metal Products Co., 56 B.R. 918 (Bkrtcy. E.D. Tenn. 1986)) w h i l e 

other c o u r t s have allowed such claims (see I n re T.P. Long 

Chemical, I n c . , 45 B.R. 278 (N.D. Ohio 1985). Consequently, the 

outcome of such l i t i g a t i o n i s a t best u n c e r t a i n . 
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9. What i s c e r t a i n i s t h a t such l i t i g a t i o n , and l i t i ­

g a t i o n on the c o l l a t e r a l issue as t o the Trustee's r i g h t t o 

abandon the l a n d f i l l s i t e s , w i l l be lengthy, complex and c o s t l y 

t o the e s t a t e . The EPA has advised A p p l i c a n t t h a t i t considers 

these issues t o be of s u f f i c i e n t g r a v i t y t o insure the exhaustive 

appeal of any adverse d e c i s i o n . 

10. I t i s thus reasonable t o presume t h a t the l e g a l 

expenses necessary t o prosecute the Trustee's o b j e c t i o n w i l l be 

s u b s t a n t i a l , w i t h no prospective monetary b e n e f i t t o the est a t e 

except what may be a de minimus d i f f e r e n c e between the sum t o t a l 

of such expenses and the $50,000 compromise amount. Moreover, 

w h i l e such l i t i g a t i o n continued, the Trustee would be unable t o 

close the est a t e and issue a f i n a l d i v i d e n d . 

Compromise i s F a i r and Reasonable 

11. When a l l of the above-stated f a c t o r s are con­

sidered, the compromise must be held t o be f a i r and reasonable. 

The EPA has e f f e c t i v e l y reduced i t s c l a i m by $257,000 and has 

agreed t o make payment of the $50,000 c o n d i t i o n a l on a f i n a l Order 

a u t h o r i z i n g the Trustee t o abandon the l a n d f i l l s i t e s . The 

proposed compromise payment s t i l l leaves s u f f i c i e n t funds i n the 

Estate t o pay p r o f e s s i o n a l fees and a s i g n i f i c a n t f i n a l d i vidend 

on allowed unsecured claims. 

12. No p r i o r a p p l i c a t i o n f o r the r e l i e f sought herein 
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has been made t o t h i s or any other c o u r t . 

WHEREFORE, Ap p l i c a n t r e s p e c t f u l l y requests t h a t the 

Court grant the r e l i e f requested i n a l l respects and approve and 

confirm the compromise of the EPA a d m i n i s t r a t i v e c l a i m i n accord­

ance w i t h the terms and c o n d i t i o n s set f o r t h i n the annexed 

s t i p u l a t i o n , and f o r such other and f u r t h e r r e l i e f as t o t h i s 

Court may deem j u s t and proper. 

Dated: New York, New York 
May 6, 1986 

BRUCE D. SCHERLING, P.C. 
Attorneys f o r Trustee 

n Member of the Firm 
6 East 45th S t r e e t 
New York, New York 10017 
(212) 972-8100 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

I n re " 
Case No. 81 B 12024 (BRL) 

COMBE FILL CORPORATION, : 

STIPULATION COMPROMISING 
Debtor. : ADMINISTRATIVE CLAIM 

x 

WHEREAS, Bruce D. Sc h e r l i n g , i s the duly appointed,, 

q u a l i f i e d and a c t i n g Chapter 7 Trustee of the Combe F i l l Corpo­

r a t i o n (the "Debtor"); and 

WHEREAS, a cl a i m f o r a d m i n i s t r a t i v e expenses i n the 

sum of $317,409 was f i l e d by the United States on behalf of the 

United States Environmental P r o t e c t i o n Agency ("EPA"); and 

WHEREAS, on March 27, 1986,the Trustee f i l e d and no t i c e d 

an a p p l i c a t i o n t o expunge the a d m i n i s t r a t i v e c l a i m f i l e d on 

behalf of the EPA; and 

WHEREAS, on March 27, 1986, the Trustee f i l e d and not i c e d 

an a p p l i c a t i o n t o abandon the Debtor's land f i l l s i t e s and 

records; and 

WHEREAS, the EPA opposes the Trustee's a p p l i c a t i o n t o 

abandon the Debtor's land f i l l s i t e s ; and 



WHEREAS, the Trustee deems i t t o be i n the best i n t e r e s t 

of the Estate and i t s c r e d i t o r s t o compromise the EPA claim so 

as t o avoid the time, expense and delay of l i t i g a t i o n , t o expedite 

the abandonment of the Debtor's l a n d f i l l s i t e s and t o allow the 

issuance of a f i n a l d i v i d e n d t o c r e d i t o r s ; and 

WHEREAS, the EPA deems i t appropriate t o permit the 

Trustee t o abandon the l a n d f i l l s i t e s and records upon compliance 

w i t h the terms and c o n d i t i o n s of t h i s compromise; 

IT IS HEREBY STIPULATED AND AGREED, by and between the 

undersigned as f o l l o w s : 

1. The Trustee and EPA hereby agree t o compromise the 

EPA's a d m i n i s t r a t i v e c l a i m f o r the sum of $50,000, subject t o 

the terms and c o n d i t i o n s set f o r t h h e r e i n . 

2. This compromise i s subject t o s a t i s f a c t i o n of both 

of the f o l l o w i n g c o n d i t i o n s : 

(a) A Bankruptcy Court Order approving t h i s compro­

mise i s entered and becomes f i n a l and no longer subject t o 

appeal; 

(b) A Bankruptcy Court Order a u t h o r i z i n g the Trustee 

t o u n c o n d i t i o n a l l y abandon the Debtor's l a n d f i l l s i t e s and d i s ­

charging Bruce D. S c h e r l i n g , as Trustee and i n d i v i d u a l l y and the 

Debtor's Estate from any and a l l l i a b i l i t i e s w i t h respect t o the 
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a d m i n i s t r a t i o n of said l a n d f i l l s i t e s i s entered "and becomes 

f i n a l and no longer subject t o appeal. 

3. The Trustee s h a l l r e m i t said $50,000 settlement pay 

ment t o the EPA at such time when the Orders of the Bankruptcy 

Court approving and co n f i r m i n g t h i s compromise and the abandon­

ment of the l a n d f i l l s i t e s became f i n a l and no longer subject t 

appeal. At such time, the Trustee s h a l l also t u r n over a l l 

Debtor business and dumping records t o the EPA su b j e c t t o the 

c o n d i t i o n t h a t any other duly authorized governmental e n t i t y or 

i n t e r e s t e d p a r t y s h a l l have access t h e r e t o . 

4. The f i f t y thousand ($50,000) d o l l a r s compromise pay 

ment hereunder s h a l l be i n f u l l and f i n a l settlement of a l l 

claims by the EPA against Bruce D. S c h e r l i n g , as Trustee and 

I n d i v i d u a l l y and the Debtor Estate. 

5. This Order s h a l l not a f f e c t such claims as the EPA 

may assert against persons and e n t i t i e s , o t h e r than Bruce D. 

Sc h e r l i n g , as Trustee and I n d i v i d u a l l y and the. Estate, f o r recov­

ery of costs or f o r other remedies w i t h respect t o the Debtor 

l a n d f i l l s i t e s . 

6. The Trustee s h a l l , w i t h i n twenty (20) days a f t e r the 

execution of t h i s S t i p u l a t i o n , make a p p l i c a t i o n t o the Bankruptc 

Court on n o t i c e t o a l l c r e d i t o r s and i n t e r e s t e d p a r t i e s f o r an 

Order approving and con f i r m i n g t h i s compromise. 



7. I f , f o r any reason, the Bankruptcy Court s h a l l f a i l 

t o enter Orders approving and co n f i r m i n g the compromise of the 

EPA a d m i n i s t r a t i v e c l a i m and the abandonment of the Debtor's 

l a n d f i l l s i t e s , or i f f o r any reason said Orders do not become 

f i n a l and no longer subject t o appeal, then, i n t h a t event, t h i s 

compromise s h a l l be n u l l and v o i d and of no f u r t h e r v a l i d i t y or 

e f f e c t . 

Dated: New York, New York 
May i , 1986 

BRUCE D. SCHERLING, P.C. 
Attorneys f o r the Trustee 

6 East 45th S t r e e t 
New York, New York 10017 
(212) 972-8100 

RUDOLPH W. GIULIANI 
United States Attorney 
Attorney f o r / 
Environmental 

BY: 

States 
n Agency 

.lan N issel! 
A s s i s t a n t United States Attorney 
Southern D i s t r i c t of New York 
One St. Andrews Plaza 
New York, New York 10007 
(212) 791-9174 


